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JOINT APPENDIX 


[ Filed December 19, 1955] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COMPLAINT 
jm | 
Presented: 69-56 

10:00 a.m. G. J; 1528-55 


Commissioner's Docket No. 22 
Case No. 10, 664 
UNITED STATES OF AMERICA COMPLAINT for VIOLATION of 
D.C.C. Title 22 


V. 
Section 2901 


Alphonzo Edwards 


BEFORE CYRIL S. LAWRENCE , U.S. Court House, Wash. 1, D.C. 
Name of Commissioner Address of Commissioner 


The undersigned complainant being duly sworn states: 
That on or about November 14th, 1955, at Washington, in the District of 
——_ 


Columbia, Alphonzo Edwards did by force and violence or by 
name of accused here insert statement of the 


putting in fear at gun point, take from the person or the immediate 
essen acts constituting the offense charge 


possession of William W. Smith approximately $40. 00 in cash, 
property of Esso Service Station. ! 

And the complinant further states that he believes that William W. 
White, bus; Esso Service Station, 1015 South Capitol St. » Home: 334 13th 
St., S.E. #2; Dets. R. J. Maghan, H. H. Wesley and J. C. Daniels 


#4 Pct. MPDC; Dets. Sgt. John T. Bailey and Pct. Det. Gerald L. 
Keyser, Robbery Sqd. , MPDC are material witnesses in relation to 


this charge. 


Det. Sgfs/ John T. ais MPDC 
Sworn to before me, and subscribed in my presence, December 16th, 1955. 


./s/ Cyril 8. Lawrence 
United States Commissioner 
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UNITED STATES COMMISSIONER _[ Filed Dec. 19, 1955] 
G.J. 1528-55 


District of. Columbia 69-'56 
RECORD OF PROCEEDINGS IN CRIMINAL CASES 


BEFORE CYRIL S. LAWRENCE U.S. Court House, Wash. 1, D.C. 
(Name of ea: Address 


) Complaint filed on Dec. 16, 1955, 
) by John T. Bailey, Official 
) Title Det. Sgt. Robbery Sad. 

)  MPDC, charging violation of — 
) United States Code, Title ‘ 
) Section , on Nov. 14, 1955, 
) at Washington in the _ 
) Division of the District 

) 

) 

) 

) 

) 

) 

) 


Commissioner's 
Docket No. 22, Case No. 10, 664 


THE UNITED STATES) 
) 


vs. 


Alphonzo Edwards 


of Columbia as follows: T. 22 
D. C. Code, section 2901, robbery 
at gun point 


(Here insert brief summary 


of facts constituting offense 
charged) 


WARRANTS OR SUMMONS ISSUES: .- * 8 
PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COMMIS - 
SIONER: 

Date Dec. 16, 1955 Arrested by MPDC ( without warrant. 


* * * * * * 


Proceedings taken Complaint prepared. Defendant was informed 


(Here insert with dates, when appropriate, 


of the complaint and of his right to have a preliminary hearing and to 


a seriatim account of essential steps taken at hearing such as 


retain counsel. Defendant was not required to make a statement and 


"complaint prepared, " if arrest is without warrant: "defendant informed 


was advised that any statement made by him may be used against him. 


of complaint and right to retain counsel and preliminary hearing": 


Defendant was advised of his right to cross-examine witnesses against 


"preliminary examination waived," if that is the fact; any adjournments 


him and to introduce evidence in his own behalf. 
en, etc. 


Def. Waived Preliminary Hearing 

Outcome Def. Held for Grand Jury 

Bail fixed December 16, 1955 Amount $15,000.00 * 
committed to Wash. Asylum & Jail on December 16, 1955. 
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3 
SUBPOENAS FOR WITNESSES ISSUED: 
ak ak x * * 
Made this 16th day of December, 1955 
Transmitted to Clerk of United States District Court for the 
district of Columbia, December 16, 1955. : 


/s/ Cyril S. Lawrence 
United States Commissioner. 


[ Filed December 19, 1955] Commissioner’ 's 
Final Commitment 


UNITED STATES DISTRICT COURT i 69-'56 
FOR THE DISTRICT OF COLUMBIA G.J. 1528-55 


Commissioner's Docket No. 22 
Case No. 10, 664 
UNITED STATES OF AMERICA FINAL COMMITMENT 
v. of | 


Alphonzo Edwards Se Edwards 


To: The United States Marshal of the District of Columbia; 
You are hereby commanded to take the custody of the above 
named defendant and to commit him with a certified copy of this 


commitment to the custodian of a place of confinement. within the 
District of Columbia approved by the Attorney General of the United 
States where the defendant shall be received and safely kept until 
discharged in due course of law. The above named defendant was 
arrested upon the complaint of John T. Bailey Det. Set. MPDC 
charging that on or about November 14th, 1955, in the 
District of Columbia , the defendant did | 

Robbery by force and violence at gun point ! 

HELD FOR GRAND JURY 
in violation of D.C.C. Title 22, Section 2901 and he, (having duly 
waived preliminary examination before me on December 16, 1955) 
has been directed to furnish bond in the sum of fifteen thousand dollars 
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($15,000.00) for his appearance in the United States District Court for 
the District of Columbia at U.S. Court House, Wash. 1, D. C. in 
accordance with all orders and directions of the court relative to his 
appearance before the court, and he has failed to do so. 


Dated: /s/ Cyril S. Lawrence 
December 16th, 1955. United States Commissioner 


RETURN 
Received this commitment and designated prisoner on Dec. 16, 1955, 

and on Dec. 16, 1955, committed him to Dist. Jail, and left with the 
custodian at the same time a certified copy of this commitment. 
Daied /s/ Carlton G. Beall, 
December 16, 1955. United States Marshal. 

District of Columbia 

By: /s/ Oscar Strine, Deputy 


[ Filed in Open Court, January 23, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| Holding a Criminal Term 
Grand Jury Impanelled December 1, 1955, Sworn in on December 6, 1955. 
The United States of America : Criminal No. 69-'56 
v. : Grand Jury No. 1528-55 
Alphonzo Edwards 1517-55 
Glrancs A. “Mee Robbery (22 D.C.C. 2901) 

The Grand Jury charges: 

On or about November 14, 1955, within the District of Columbia, 
Alphonzo Edwards and Clarence A. Miner, by force and violence and 
against resistance and by sudden and stealthy seizure and snatching and 
by putting in fear, stole and took from the person and from the immediate 
actual possession of William W. Smith property of G. M. Fulwider, 
Incorporated, a body corporate, consisting of $56.00 in money. 


; /s/ Leo A. Rover 
Se Attorney of the United States in 


th itile} and for the District of Columbia 
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6 [ Filed January 26, 1956] | 


Criminal No. 69-56, 70-56, 
(71-56 


Charge: Robbery (22 DCC 2901) 
ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 24th day of January, A.D., 1956 
ORDERED, That J. T. Riley be, and he is, hereby appointed 
to appear and defend on behalf of the said defendant. ; 
/s/ Curran : 





Judge 
7 [ Filed January 27, 1956] : 
UNITED STATES Criminal No. 69-56 
v. 
Clarence A. Miner, Defendant whange: Rohbery 


PLEA OF DEFENDANT | 
On this 27th day of January, 1956, the defendant Clarence A. 
Miner, appearing in proper person and by his attorney W. E. Rollow, 
Esquire, being arraigned in open Court upon the indictment, the sub- 
stance of the charge being stated to him, pleads Not Guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
By direction of : 
Edward M. Curran 


Presiding Judge | 
Criminal Court #4 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Richard A. Kane 
By H. Titus Deputy Clerk 
Assistant United States Attorney 7 
M. Deeds 


Official Reporter 


6 [ Filed February 13, 1956] 
g UNITED STATES Criminal No. 69-56 
v. 
Alphonzo Edwards Charge: Robbery 


Clarence A. Miner 
Defendant WITHDRAWAL OF PLEA ITHDRAWAL OF PLEA 


On this 13th day of February, 1956, the defendants Alphonzo 
Edwards and Clarence A. Miner, appearing in proper person and by 
their attorneys, J. T. Riley and W. E. Rollow, in open Court with- 
draw their plea of not guilty to the indictment heretofore entered and 
plead guilty. 

The case is referred to the Probation Officer of the Court and 
the defendants are remanded to the District of Columbia Jail. 

By direction of 


Bolitha J. Laws 


Presiding Judge 
Criminal Court #Assign. 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ John N. Hess 


By Joseph Lowther Deputy Clerk 
_Assistant United States Attorney 


R. Thiel 
Official Reporter 


United States of America v. ALPHONZO EDWARDS 
g [ Filed March 23, 1956] Criminal No. 69-56 


JUDGMENT AND COMMITMENT 

On this 16th day of March, 1956, came the attorney for the 
government and the defendant appeared in person and by counsel, 
Jeremiah T. Riley, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of Robbery as charged and the court having 
asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 
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| 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of Three (3) years to Ten (10) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge 


[ Filed May 1, 1957] Criminal No. 69-56, 70-56, 71-56 


"Motion To Vacate Judgment, Set Aside Sentence, Discharge 
efendant From Custody; Pursuant To Title 28, Section 
U.S. Cc. AL" | 


Comes now petitioner, Alphonzo Edwards, in proper person, 
pursuant to section 2255, Title 28, U.S. Code, moves this Honorable 
Court to vacate and set aside the sentence herein imposed in Criminal 
Cases No. 69-56, 70-56, 71-56, United States v. Alphonzo Edwards, 
and as cause therefore shows the Honorable Court as follows to wit: 

(1) That petitioner is a citizen of the United States, and is over 
twenty-one years of age, and at present is confined in D.C. Reformatory, 
Fairfax County, Commonwealth of Virginia. : 

(2) That the Jurisdiction of this Honorable Court, to issue such 
process of law, is invoked under process of law under criminal pro- 
cedure. : 

Antidote: In support of this courts jurisdiction, attention is 
called to the following citations: 

Walker v. Johnson, 312 U.S. 275, 61 Ct. 85 B. L. Ed. 830; 

Carler v. Woodring, 67 App. D.C. 393; Johnson v.' Zerbst, 304 
U.S. 458; Frank v. Mangun, 35S. Ct. 582, 590, 69 L.Ed. 969. 

Petitioner was sentenced to term of three (3) to ten (10) years on 

three separate indictments from a plea of guilty, charging violation of 
11 Title 22, D.C. Code, Section 2901, and said sentences imposed to 
run consecutively. 
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8 
Petitioner will endelvor to show that certain laws and liberties «i 
of petitioner's were violated, repugnant to the United States Con- | 
stitution, Amendments 4th, 5th, and 6th. That because of the fore- 
going, the Court was divested of its Jurisdiction by operation of law n 
to impose a lawful judgment in this cause. 
"STATEMENT OF FACTS" 

. On or about December 16, 1955, petitioner was in his home, ; 
located at 344 Kay Street, S.W., Washington, D. C. Between the i 
hours of twelve and one o'clock at night, Detective R.J. Maghan, { 
H. H. Wesley and J. C. Daniels of No. 4 Pct. M. P.D.C. kicked down 
the door of petitioners home, took me (defendant) out of bed and } 
arrested him without a warrant. Then they proceeded to carry peti- a 
tioner to No. 4 Precinct and commenced interrogation, subsequently i 
the police ask petitioner did he own eyeglasses and a raincoat? Peti- 
tioner replied that he wear glasses all the time. | 

The Detectives, without my consent went back to my residents 
and commenced to make a search of my personal effects, they then 
found and seized my eyeglasses and a raincoat. They then confided to | 
me upon their return, "thats what we were looking for, because the | 
man that did this robbery, was wearing glasses and a raincoat." ‘ 

In the instant case, the performance of the police officers, clearly } 
demonstrates the illegality of petitioner's arrest and the seizure of his 

personal effects. 

| Petitioner urges further, that the protection afforded by the 
Fourth (4th) Amendment was violated and from all indications of the 
record, it cannot be said by men of reasonable minds that the Search 
and Seizure was valid. 

This case is controlled by the reasoning in a recent decision of 
the Appeals Court in this Circuit. In Contee v. United States, 94 U.S. 
App. D.C. 215 F. 2d 326, 327 - the Court said in reversing - < 

"In the first place it seems that the property in question was 
illegally seized in violation of the 4th Amendment. There was no 


search warrant. We think it plain as a matter of law that the appellant 
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did not freely consent to the search. See also - | 

Higgins v. United States, 1951, 89 U.S. App. D. C. 64, 190 F. 
2d 649 - United States v. Jeffers, 342 U.S. 48, 52 (1951). 

Petitioner heretofore has dwelt of specific incidents in his 
case which mark lawless police action and dwelt on them in terms of 
"arrest" search and seizure. But one need look no further than the 
landmark Boyd and Weeks cases to see that the principles of the 4th 
Amendment and the exclusionary rule designed to effectuate it, far 
transcend such a narrow approach. 


The principals laid down in this opinion affect the very essence 


of constitutional liberty and security. They reach farther than the 
concret form of the case then before the Court, with its adventitious 
circumstances; they apply to all invasions on the part of the Govern- 
ment and its employees of the sancitity of a man's home and the 
privacies of life. It is not the breaking of his doors, and the 
rumaging of his drawers, that constitutes the essence of the offense, 
but it is the invasion of his indefeasible right of personal security, 
personal liberty, and private property, where that right has never been 
forfeited by his conviction of some public offense, ---it is the invasion 
of this sacred right, which underlies and constitutes the essence of Lord 
Camden's Judgment --- : 
"Can we doubt that when the fourth and fifth Amendments to the 
Constitution were penned and adopted, the language of Lord Camden's 
was relied on as expressing the true criteria of the reasonable and un- 
reasonable character of such seizures". - Boyd v. United States, 116 
U.S. 616, 630 (1886) quoted with approval in Weeks v. United States, 
232 U.S. 383, 391 (1914). : 
The application of this liberal approach in the Boyd case itself 
is most enlightening; | 
"It is true that certain aggravating incidents of actual search 
and seizure, such as forcible entry into a man's house and searching 
amongst his papers, are wanting, but it accomplishes the substantial 
objects of those acts in forcing "from a party evidence against himself. 
| 
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10 
It is our opinion, therefore, that a compulsory production of a man's 
private papers to establish a criminal charge against him, or to for- 
feit his property, is not within the scope of the Fourth Amendment to 
the Constitution, in all cases in which a search and seizure would be; 
because it is a material ingredient, and effects the sole object and 
purpose of search and seizure." 116 U.S. 622. 

The Government cannot escape the prohibitions of the Fourth 
Amendment and the deterrent effect of the Weeks doctrine by shutting 
out the invasion of petitioner's rights of "personal security” and 
personal liberty” 


To isolate the seizure of petitioner's property while under illegal 


arrest from the illegal arrest itself "would permit a quibblind distinc- 
tion to overturn a principal which was designed to protect a fundamen- 
tal right. 

United States v. Jeffers, 342 U.S. 48, 52 (1951); McDonald v. 
United States, 335 U.S. 451, 458-459 (1948). 

The Supreme Court of the United States, in McDonald v. United 
States, 335 U.S. 451, 93 L.Ed. 153,157, endorsed the spirit and 
philosophy of the Nueslein case as follows: 

***"This guarantee of protection against unreasonal searches 
and seizure extends to the guilty and innocent alike." - In Byars v. 
United States, 273 U.S. 28, 81 L. Ed. 550, 522, the Supreme Court 
Said: 

***"Nor is it material that the search was successful in re- 
vealing evidence of a violation of a Federal Statute. A search prose- 
cuted in violation of the Constitution is not made lawful by what it 
brings to light, and the doctrine has never been recognized by this 
Court, nor can it be tolerated under our Constitutional system that 
evidences of crime discovered by a federal officer in making a search 
without a lawful warrant, may not be used against the victim of the 
unlawful search. *** Emphasis supplied. 

Gouled v. United States, 255 U.S. 298, 306, 65 L. Ed. 647, 

651, 41 Sup. Ct. Rep. 261; Amos v. United States, 255 U.S. 313, 


Pa Mae we 
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11 | 
65 L. Ed. 654, 41 Sup. Ct. Rep. 266; Agnello v. United States, 269 
U.S. 20, 33, 70, L. Ed. 145, 149 46 Sup.Ct. Rep. 4. 

Petitioner has searched the opinion insofar as the limited 
facilities here allows and has found no judicial decisions holding that 
the arrest of this petitioner is legal. The Constitution has been vio- 
lated, the rules of the Court (41) have been ignored, disobeyed and to 
all practical purposes been repealed. 

The established principles of constituional law detanmined and 
reiterated in a thousand cases, requiring adherence and not deviations. 
The petitioner is still entitled to the protection declared to be his, as a 
birth right, under the Constitution of the United States. 

These principles are of the essence of our constitutional liberty, 
and are real, first class rights of the people under our written Con- 


stitution. 


Wherefore, premises considered, petitioner prays this Honor- 


able Court to carefully consider all the allegations set forth herein and 
grant the submitted the situation here compels the holding of a hearing. 
"SEE" - James v. United States, 175 F. 2d 769, 770. 

Petitioner requests the Court to secure the presence of police 
officers R. J. Maghan, H.H. Wesley, J.C. Daniels, and petitioner, 
and a hearing be held in open court with the prisoner and witnesses free 
to testify. In support of this request, petitioner cites the following: 

United States v. Haymon, 342 U.S. 205 (1952); Smith v. United 
States, 88 App. D.C. 80, 187 F. 2d 192 (1950); Johnson v. Zerbst, 
304 U.S. 458, 465, 467; Frank v. Mangum, 237 U. Ss. 309, 330-331. 

It is so asked: , 

In the case at bar, petitioner has been deprived of due process of 

law within the meaning of the 5th Amendment, in that petitioner 
has been denied effective assistance of counsel within the meaning of 
the 6th Amendment. i 

That the belated assistance of assigned counsel was mere means 
of extorting a plea of guilty from defendant. : 
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This position is further fortified by the fact that counsel for 
defendant stated at a conference for the first and only time, that I 
saw him; he said, ‘there is nothing I can do for you". This state- 
ment unquestionably shows that counsel never considered weighting 
the facts in said cause, nor due consideration for preparation for trial, 
thereby rendering his assistance ineffective. 

Petitioner's quest for due process of law was in the complete 
hands of Court appointed counsel, therefore, the question posed here, 
is "whether or not counsel purposely neglected bringing defendant to 
trial so that manifestations of the violations of petitioner's rights could 
be brought before the Court, for determinations of facts and conclusions 
of law. 

Counsel deluded defendant in believing that there wasn't anything 
to be done, except plea guilty and if an attempt were made to institute 
proceedings by way of trial and jury, other robbery charges would be 
put against me and I would never be free again. In view of the fact 
that two robbery charges was put against petitioner with no complaint, 
fortified petitioner's delusions that other robbery charges could be put 
against him, whether there were complaints or not. 

Thus petitioner was "pressured and coercioned into an awkward 
position, that is, petitioner was prevented exercising his constitutional 
right to a trial by Jury so that all facts of the instant case could be 
brought out, and succumb to psychological pressure brought to bear on 
petitioner by defense counsel. 

Assistance of counsel under the Sixth Amendment contemplates 
that it be effective. 

Glasser v. United States, 315 U.S. 60,76, 62S.Ct. 457, 86 L. 
Ed. (1949); Ne ufield v. United States, 73 App. D.C. 174, 118 F(2) 
376, Cert. denied, 315 U.S. 798, that it is the guiding hand of an 
able and responsible Lawyer, devoted solely to the interest of his 
client who has ample opportunity to acquaint himself with the law and 
facts of the case, and is afforded an opportunity to present them to a 
Court or Jury in their most favorable light. 
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Coplon v. United States (1951) 89 U.S. App. D.C. 103, 113, 191 
F.2d 749, 760 cert. denied, 1952, 342 U.S. 926, 72S,Ct. 363, 96 
L. Ed. Circuit Judge Miller writing in the same case said: -- 

"Precious though the right to aid of counsel may be as a safe 
guard to life and liberty, it is not a fetish to be worshipped blindly, 

Id. 89 U.S. App. D.C. at page 115, 191 F.2d at page 761, which was 
not’ conductive’ . certaing in mind, yet I have a abiding doubt and I 
feel I should express it." 7 

"Due Process in criminal cases requires not only that the accused 
be entitled to representation by counsel, but the assistance shall be 
"effective". Emphasis supplied. 

The records in the instant case does not indicate in any way that 
petitioner was afforded effectiveness of counsel in his case, as required 
by the Sixth Amendment - : 

Hawk v. Olson, 326 U.S. 271, 90 L.Ed. 61, the U.S.S.C. said: 

***"Denial of effective assistance of counsel does violate due 
process." 

Smith v. O'Grady, 392 U.S. 329, 333-334 (1941); Christaffel v. 
United States, 88 App. D.C. 1,190 F. 2nd 585 (1951); Rankins v. People, 
72 S.Ct. 208, 209; Hudson County Water Co. v. McCarter, 209 U.S. 
349, 281 Ct.529, 531, 52 L.Ed. 828. | 

Justice must not only be done, but manifestly si to be done, 
which has certainly been lacking here. | 

A blindfolded statute and a balanced scale is a symbol in which 
the American people are immensely proud; a symbol which signifies 
"Justice" for all discrimination against none; but ™ merits of this 
logic was not accorded here. | 

The counsel for defense not only leaned his elbow on the scales 
of justice, he practically ‘layed on it. '-- : 

Petitioner urges this Court that: | 

(A) Since the records and files do not canniuakse ly show that he 
is entitled to no relief, that the Court: | 


(1) Cause notice thereof to be served upon the U.S. Attorney. 
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(2) Grant a prompt hearing thereon; 7 

(3) Determine the issues and make findings of fact and conclusions 
of law with respect thereto, and that Mr. J.T. Riley, counsel for de- 
fendant, and petitioner be orally’ heard in open court. In support of this 
hearing, petitioner cites the following: 

--- United States v. Hayman 342 U.S. 205 (1952); Smith v. United 
19 States, 88 App. D.C. 80, 187 F.2d 192 (1950); Johnson v. Zerbst, 
304 U.S. 458, 465, 467; Frank v. Mangum, 237 U.S. 309, 330-331. 

(B) That the Court appoint diligent and effective counsel to aid 
and assist the defendant in this cause pursuant to Rule 15(c) of Federal 
Rules Crim. Procedure, and the Sixth Amendment as set forth in 
Adkins v. E.I. DuPont de Nemoreuf' & Company, 335. 

It is also asked: 

Petitioner complains further, that the Court lost jurisdiction when; 

(1) Petitioner incompetently and unintelligently, waived his hear- 
ing before Commissioner Lawrence, without assistance of counsel, nor 
was advised to have the right of said assistance. 

(2) Pleaded before Judge Curran at arraignment, to three 
different indictments without assistance of counsel. 

(3) That petitioner was mentally incompetent at his hearing 
before Commissioner Lawrence to fully understand the proceedings 
against him. 

(4) Where defendant, on December 16, 1955, was committed 
to Washington Asylum, because he was mentally incompetent as to be 
able to understand proceedings against him, and Commissioner induces 
defendant to waived his hearing without counsel, knowing defendant to 
be same,was erroneous. 

| Where determinations had been made by U.S. Commissioner to 
send defendant to Washington Asylum for treatment at conclusion of 
hearing, did not bar the protection of the Sixth Amendment and Due 
20 Process of Law. 

Where defendant was mentally deficient did not bar the appli- 

cation of rights conferred on defendant by Rule (5)(b) F. Rules Crim. 
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Proc. which reads in part as follows: | 

"The Commissioner shall inform the defendant of the complaint 
against him of his right to retain counsel and of his right to have a 
preliminary examination. He shall also inform the defendant that he 
is not required to make a statement and that any statement made by 
him, may be used against him. The Commissioner shall allow the 
defendant reasonable time and opportunity to consult counsel and shall 
admit the defendant to bail as provided in these rules." 

The relaxing of this right, as set out in the above rule, deprived 
defendant of due process. There was no reason for not warning or ad- 
vising defendant of his right to counsel. 

There was in this case such gross transgressions of defendant's 
fundamental rights, as to shock the conscience of any democracy, which 
is a ingredient of the utmost importance to sustain any democracy. 

Petitioner was permitted to plea to an indictment charging 
robbery without the aid of counsel when he came for arraignment, 
and thereby petitioner being ignorant of jurisprudence, was deprived 
of due process of law and assistance of counsel; deprived of due process 
of law inasmuch as it is the "law of the land" that a defendant shall be 
represented by counsel at every stage of the proceedings against hing 
deprived of assistance of counsel by the fact that he had no counsel to 
aid him. : 

The qlaim may arise that the foregoing is of no consequence or 
importance but petitioner prays the court to take notice of the fact that 
he could possibly be precluded from attacking his indictment as could 
have been done at arraignment; yet the Government did not prove the 
indictment, which is evidence by non-existing complaints, which also, 


shows that petitioner's rights were prejudiced by his being permitted 
to plead to the indictment at all. See Rule 44, F.R. Crim. P. wherein 
it provides: ! 

"If the defendant appears in court without counsel, the court shall 
advise him of his right to counsel and assign counsel to represent him 
at every stage of the proceedings, unless he elects to proceed without 
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counsel or is unable to obtain counsel.” 

Von Molkte v. Gillies, 332 U.S. 708, 7230, wherein the United 
States Supreme Court has indicated its view that arraignment is too 
important a step in a criminal proceeding to provide at that stage, 
anything less than effective representation by counsel for one charged 
with a serious crime. 

The Cir. Court of App. for the Ninth Circuit has held that the 
assistance of counsel upon arraignment is a Jurisdictional pre- 
requisite to the validity of Criminal Proceedings. 

Michener v. Johnson, 141 F.2d 171,174 (C.C. A. 9), and see also 
Evans v. Rives, 75 App. D.C. 242, 126 F.2d 633, 641, wherein the 
Court of Appeals for the District of Columbia said: 

"An accused is no less an accused at that stage of the proceed- 
ings than any other." 

The foregoing considered, petitioner respectfully submits that he 

has shown that he was deprived of both due process of law and 
effective assistance of counsel, when permitted to plead to an indict- 
ment without counsel, the correction of which would require a setting 
aside and vacating of the sentence imposed herein with petitioner 
presence secured at a hearing to avail himself if all the recourses 
he should have had when he came for preliminary examination and to be 
arraigned. It is so asked. 

| Petitioner in conclusion avers that there are no complaints on 
record inCriminal Cases No. 70-56 and 71-56 in which the indictments 
in the instant case were specifically based as set out in the indictment. 

The record, and of course, personal knowledge, further indi- 
cates that there was no preliminary hearing had on these specific 
charges, named in the indictment constituting confliction and deviation 
of P.R. Crim. Proc., governing such proceedings and contrary con- 
duct affected substantial rights, and the same being inconsistent with 
Rule 3 and 7. According to settled Jurisprudence, "complaints as to 
mere belief or information" and belief, without facts reasonable justi- 


fying and supporting such belief are legally insufficient to serve as the 
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basis for an indictment, particularly so in the case at bar, where there 
weren't any complaints, not even on mere beliefs or information for 
Support of same. 

The validity of the Judgment taken against petitioner depends 
entirely upon the construction and consideration given to the paper 
entitled "Complaint." | 

There is no other evidence in the legal sense which can be utili- 
zed to support the indictment. : 

In Durbin v. United States, 221 F.2d 520, 521, the Court stated: 

"The primary question pased on the appeal is whether the com- 
plaint, which merely described in the present indictment as complaint" 
for possible violation of laws" may be construed as having "charged" 
such violations within the meaning of Sec. 1073. We think no such con- 
struction is permitted by the language of this criminal statute which 
must be strictly construed." See Also United States v. Halseth, 1952, 
342 U.S. 277, 280, 72S,Ct. 275, 96 L.Ed. 308; France v. United 
States, 1897, 164 U.S. 676, 682, 683, 17S.Ct. 219, 41 L.Ed. 595. 

Moreover, this is fortified by the Supreme Court's definition of 


a Criminal charge in United States v. Patterson. There, although not 


in connection with the statute, the Court said: | 

"A criminal charge, strictly speaking, exist only when a for- 
mal complaint has been made against the accused, and a prosecution 
initiated. It is true the popular understanding of the term is accusations, 
and it is freely used with reference to all accusations, whether oral, 
in the newspapers, or otherwise; but in legal phraseology it is properly 
limited to such accusations as have taken shape in a prosecution. In 
the eyes of the law, a person is charged with crime only when he is 
called upon in a legal proceeding to answer to such a charge. Mere 
investigation by prosecuting officers, or even the inquiry and con- 
sideration by examining magistrates of the propriety of initiating a 
prosecution, do not, of themselves, create a Criminal charge***" 
1893, 150 U.S, 65, 68, 148.Ct. 20,21, 37 L. Ed. 999. 
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24 ' #4«An indictment, though, perfection on its face may be quashed if 
no evidence was presented to the Grand Jury upon which to base it. 
Hughes Crim. Law Section 2760; or if based upon testimony of wit- 
nesses not sworn or upon the testimony of incompetent witnesses; 
State v. Ivey, 5, 100 N.C. 539; Royce v. Ter, 5 Okl. 16. 

The indictments, returned against petitioner is of no valid affect, 
and it must be assumed that the Government planned, or at all events 
ratified the whole performance. 

In2C.J.S., Sec.18, p. 955, this is the expression: 

***The rule is fundamental, verba fortius accpiuntum contra 
proforentum, language is to be construed against the composer. He 
has his choice of words. If he chooses to employ doubtful or ambi- 
guous expressions when unmistakable language was ready at hand it is 
fair to assume that he did so because he did not quite dare to use 
stronger expressions. His interest prompted him to use the strongest 
expressions, the truth would warrant, and it must be assumed he has 
done so. *** 

Wherefore, premises considered, petitioner prays this Honorable 
Court to carefully consider all the allegations set forth herein, and 
grant the relief sought and is justifully guaranteed under constitution 
of the United States. 

It is submitted the situation here compels the holding of a hearing. 

James v. United States, 175 F.2d, 769, 770; United States v. 

Hayman, 342 U.S. 205 (1952); Smith v. United States, 88 App. 
80, 187 F. 2d 192 (1950). 

Petitioner requests the court to secure his presence, anda 
“hearing” be held in open court with the prisoner free to testify. 

Respectfully submitted, 
/s/ Alphonzo Edwards 


[Certificate Of Service] 
[JURAT ] 
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[Filed June 7, 1957] Criminal Cases Nos. 69-56 
710-56 - 71-56 


OPINION | 
Alphonzo Edwards in propria persona, for the motion. 


The defendant, Alphonzo Edwards, was sentenced on March 9, 
1956, on pleas of guilty, to terms of imprisonment on three charges of 
robbery. He now moves in proper person to vacate 7 set the sen- 
tences aside. . | 

The motion is made under 28 U.S. Code Sec. 2255, the pertinent 
provisions of which read as follows: 

"A prisoner in custody under sentence of a! court estab- 
lished by Act of Congress claiming the right to be released upon 
the ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that the sentence 
was in excess of the maximum authorized by law, or is other- 
wise subject to collateral attack, may move the court which im- 
posed the sentence to vacate, set aside or correct the sentence." 
The defendant alleges a number of grounds in support of his appli- 





cation. In view of this circumstance, as well as in the light of the fact 

that in recent years there has been a large increase in such motions, 
generally filed by convicted prisoners without the aid of counsel, 

it seems desirable to review and redefine precisely the restricted scope 

of the governing statute and the limited matters that may be considered 

under it. This can best be done by reverting to a consideration of first 

principles and the pertinent aspects of the history of the writ of habeas 


corpus, since the statute was enacted as a substitute for certain func- 


tions of the great writ. : 

One of the basic and fundamental purposes for which Govern- 
ments are instituted is to protect peaceful members of society against 
depredations on the part of unruly individuals. The instrumentality 
used to achieve this objective is the criminal law. Punishment is in- 
flicted on transgressors, not for the purpose of wreaking vengeance or 


20 

exacting retribution, but in order to protect victims of crimes and po- 
tential sufferers of possible future aggressions by discouraging offen- 
ders from a repetition of the evil acts and deterring others from com- 
mitting similar breaches of law and order. The safety of the victim 
of the crime and the security of potential victims of possible future 
crimes, must be a prime concern of those charged with the admini- 
stration of the criminal law. At the same time it is equally necessary 
to shield innocent persons against false accusations, to prevent the 
conviction of suspects on flimsy or doubtful evidence, and to assure the 
use of civilized methods even against the guilty. For these reasons, 
under Anglo-American jurisprudence, unlike some other systems of 
law prevailing elsewhere, the accused is clothed with a presumption of 
innocence and his guilt must be established beyond a reasonable doubt 
before he can be convicted. Moreover, he is surrounded with certain 

other well known safeguards. In this respect Anglo-American 
jurisprudence goes farther than some other systems of law in preser- 
ving the rights of the accused. As a consequence, undoubtedly there 
are times when criminals escape through the meshes and go unwhipped 
of justice. This result is preferable, however, to the possible risk of 
convicting an innocent person. On the other hand, it is necessary not 
to concentrate on the privileges of the accused to the extent of neglect- 
ing the interests of the victim of the crime. The victim must not be- 
come a foregotten man. 

The basic philosophy on which the administration of the criminal 
law must rest, is nowhere better formulated than by Mr. Justice 
Cardozo, in Snyder v. Massachusetts, 291 U.S. 97, 122, where he 
made the following pronouncement: 

", . . justice, though due to the accused, is due to the accuser 

also. The concept of fairness must not be strained till it is 

narrowed to a filament. We are to keep the balance true." 

Every person charged with a crime is entitled to one trial and 


one appeal as of right. The first was accorded to him by the common 


law and is guaranteed by the Constitution. The second is granted by 
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statute. There must, however, be an end to litigation and under ordi- 
nary circumstances the law does not contemplate any further proceed- 


ings. An exception is made for unusual cases in which newly discovered 
evidence developes after the trial. Motions for a new trial on the ground 
of newly discovered evidence, are recognized and permitted. 

It is not a sufficient safeguard of liberty, however, to stop at 
providing fair trials for persons charged with criminal offenses. It is 
29 also indispensable to prevent imprisonment by executive action 
without a trial. History shows that one of the evils flowing from tyran- 
nical and dictatorial governments whose power is not properly limited, 
is arbitrary imprisonment of individuals without trial. To prevent this 
abuse the common law developed the writ of habeas corpus, which later 
became statutory as a result of the enactment of the epoch making Habeas 
Corpus Act. This Act is one of the beacon lights of freedom. The writ 
of habeas corpus became a palladium of liberty. In developing this great 
prerogative writ Anglo-American jurisprudence again showed a greater 
concern for human dignity and personal freedom than is frequently the 
case under other systems of law. 

Thus the purpose of the writ of habeas corpus was to prevent im- 
prisonment without a trial, as well as to afford a remedy in cases in 
which a trial was unduly delayed. Consequently, a return showing that 
the petitioner was incarcerated pursuant to a judgment of a court of 
competent jurisdiction, was a complete answer to the writ and closed 
the inquiry. Any error in the proceeding culminating in the judgment 
could not be reviewed by a writ of habeas corpus, for the writ was not 
intended for that surpose. 2! ! 

In recent years, however, the Supreme Court extended the use of 
the writ of habeas corpus to certain exceptional situations in which the 
petitioner was convicted, but the judgment of conviction might be deemed 


1/ Ex parte Watkins, 3 Pet. 193, 202. 
United States States v. Hayman, 342 U.S. 205, 211. 
Brown v. Brown v. Allen, 344 U.S. 443, 533. 
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to be void, as distinguished from erroneous. The first striking 
step in that direction was taken in Moore v. Dempsey (1923) 261 U.S. 
86, in which the Court held that a writ of habeas corpus might issue on 
a showing that the trial court had been completely dominated by a mob, 
thereby rendering the trial a sham and a mask. The Court indicated 
that under such circumstances, the judgment of conviction would be void. 

In Mooney v. Holohan (1935) 294 U.S. 103, 112, it was stated that 
if the prosecuting authorities knowingly procured a conviction by per- 
jured testimony, the deception on the court made the trial a pretense, 
thereby rendering the judgment void. It was suggested that under such 


circumstances, a writ of habeas corpus would lie. In Bowen v. Johnston 


(1939) 306 U.S. 19, it was indicated that territorial jerisdiction of the 
trial court, that is whether Federal or State courts had authority over a 
particular area, might be questioned in a habeas corpus proceeding. 
The most far-reaching of this group of decisions is Johnson v. 
Zerbst (1938) 304 U.S. 458. This case is an important milestone in the 
progress of human liberty, because it, for the first time, construed the 
constitutional right of counsel under the Sixth Amendment as compris- 
ing a privilege of an indigent defendant to have counsel assigned to him 
by the court. From the standpoint of the present discussion, however, 
the importance of the case lies in its procedural aspect. It reaches the 
conclusion that failure to accord this right at the trial might be raised 
by a writ of habeas corpus on the theory that thereby the court lost juris- 
diction. In brief, it should be emphasized that it is only in a few 
extreme and extraordinary situations that a writ of habeas corpus could 
be invoked to invalidate a judgment of conviction regular on its face. 
| The decision in Johnson v. Zerbst had many practical ramifi- 
cations. It gave rise to a plethora of applications on the part of con- 
victed prisoners in Federal penal institutions, claiming that they were 
not accorded the right of counsel at their trial or when they pleaded 
guilty. United States District Courts for the districts in which such 
institutions were located became flooded with applications of this kind. 
Most of the petitions proved entirely lacking in merit, but each of them 
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requine@ careful consideration, thus imposing an unexpected heavy 
burden on some district judges. What was much more important, this 
unforeseen development led to the strange outcome of one district judge 
passing upon the validity of proceedings before another district judge, 
sometimes located at a distant point, on evidence dehors the record. 
One Court of Appeals charact erized this practice as "unseemly".2 
There was a still worse feature lurking in this procedure. Since evi- 
dence dehors the record was taken at the hearing, the trial judge at 
times became a witness, either by deposition or otherwise. Thus an 
intolerable situation developed of having the testimony of the trial judge 
and the word of a convicted felon pitted against each other. This result 
was manifestly incompatible with the dignity of the Federal judiciary and 
did not enhance respect for the courts on the part of evildoers. 2/ Thus, 
the great writ of habeas corpus became temporarily distorted to that 


32 extent and its use was deflected from its historic lofty objective 
| 


for the time being. | 
The Judicial Conference of the United States took cognizance of 

this serious problem and of the evils lying in its wake, and appointed a 

Committee to consider it. This Committee was headed by Honorable 

John J. Parker, Chief Judge of the United States Court of Appeals for 

the Fourth Circuit, as Chairman. It recommended legislation, which 

became Section 2255 of Title 28 of the United States Code. The purpose 

of this measure was to transfer from the judge who might have issued a 

writ of habeas corpus to the judge who originally tried the case, the con- 

sideration of matters that had theretofore been litigated in habeas corpus 

proceedings after a conviction in the Federal courts. This object was 

attained by permitting a motion to set aside and vacate the judgment and 

sentence to be made before the trial judge, asa substitute for the writ 

of habeas corpus, application for which had to be made before a judge for 

2. Carvell v. United States (C.C. A. 4th) 173 F.(2d) 348. 

3. These abuses are described in detail by Honorable Louis E. Goodman, 

United States District Judge for the Northern District of California, in 


his address on "Use and Abuse of the Writ of Habeas Sars 7F. RD. 
313. 
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4/ 


the district in which the petitioner was confined.— 
Section 2255 of Title 28 did not broaden the right of attack or en- 


large the scope of review theretofore permitted by habeas corpus. It 
merely substituted a proceeding by motion before the trial judge, for a 
petition for habeas corpus. The motion is not a substitute for an appeal, 


and does not permit a review of alleged errors at the trial. It may not 
be used as a motion for a new trial. It is applicable only to cases in 
which the judgment is void, or otherwise subject to collateral attack.2/ 
It may be invoked only in situations in which a writ of habeas corpus had 
33 previously been the appropriate remedy. 

The purpose and effect of the legislation were summarized in 

Kreuter v. United States (C.C. A. 10th) 201 F.(2d) 33, 35, as follows: 
"The purpose of 28 U.S.C. A. Sec. 2255 was not to confer 

a broader right of attack upon a judgment and sentence than 

might theretofore have been made by habeas corpus, but rather 

to provide that the attack which theretofore might have been made 

in some other court through resort to habeas corpus, must now 

be made by motion in the sentencing court, unless it shall appear 

that the remedy by motion is inadequate or ineffective to test the 

legality of the prisoner's detention." 

The Court of Appeals for the Fourth Circuit in Birtch v. United 
States, 173 F. (2d) 316, 317, summarized these principles as follows. 
It should be observed that Judge Parker, the author of the legislation, 


participated in this decision. 


4/ A detailed history of 28 U.S.C. Sec. 2255, is found in an article 


by Honorable John J. Parker, on "Limiting the Abuse of Habeas Corpus", 
8 F.R.D. 171. —— 


5/ Bishop v. United States, 96 U.S. App. D.C. 117; Hall v. United 
States, 98 U.S. App. D.C. 341; Taylor v. United States (C. C. A. 4th) 
177 F.(2d) 194; Hahn v. United States (C.C.A. 10th) 178 F. (2d) 11; 
Davilman v. United States (C.C. A. 6th) 180 F. (2d) 284; United States v. 
Gallagher (C.C, A. 3d) 183 F. (2d) 342; Shobe v. United States (C.C. A. 
8th) 220 F. (2d) 928; Masi v. United States (C.C. A. 5th) 225 F. (2d)132; 
Lipscomb v. United States (C.C. A. 8th) 226 F.(2d) 812. 
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"It is true of motions made under this section, as we held of 

motions in the nature of applications for writs of error coram 

nobis under the prior practice in the appeal before us, that they 

‘may not be used to review the proceedings of the trial as upon 

appeal or writ of error, but merely to test their validity when 

judged upon the face of the record or by constitutional standards." 

It is clear that it was not the intention of the Congress in enacting 
28 U.S.C. Sec. 2255, to provide an additional or a supplemental review 
of conviction in criminal cases. The aim of the legislation was solely 
to afford a remedy for extraordinary and exceptional situations which 

previously had been accorded by a writ of habeas corpus. The 
new remedy may not be used to correct errors occurring during the 
trial even if they relate to constitutional rights.© | 

The moving party on a motion under Section 2255 undertakes a 
heavy burden to overcome the regularity of the conviction. This is 
especially true when the attack comes a long time after the event./ 
The motion must present detailed facts and not merely conclusions of 
law or tact.2/ Moreover, statements contained in such a motion, if 


contradicted by the files or records of the court, need not be taken as 


true. 3 | 

Without attempting an exhaustive or comprehensive enumeration, 
the following are some of the types of contentions that may not be enter- 
tained or considered on a motion under Section 2255: 


| 
That the evidence at the trial was insufficient to justify a 


conviction; 10/ | 


67 Parker v. United States (C. C. A. 4th) 184 F.(2d) 488. 

%/ Bishop v. United States, 96 U.S. App. D.C. 117. 

8/ United States v. Sturm (C.C. A. 7th) 180 F. (2d) 413. 

9/ Pelley v. United States (C.C. A. 7th) 214 F.(2d) 597. 

10/ Taylor v. United States (C.C. A. 4th) 177 F.(2d) 194; Hastings v. 
United States (C.C. A. 9th) 184 F.(2d) 939; Crawford v. United States 
(C.C. A. 6th) 219 F. (2d) 478; Shobe v. United States (C.C. A. 8th) 220 F. 
(2d) 928; Bocock v. United States (C.C. A. 7th) 226 F. (2d) 720; Simmons 
v. United States (C.C. A. 10th) 230 F. (2d) 73. , ies 
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That the Government knowingly used perjured testimony, unless 
this allegation is supported by particulars showing the alleged 


perjury in detail, and the sources of the Government's alleged 
knowledge; 11/ 

That although the defendant pleaded guilty, he was in fact not 
guilty; ia/ 

That although the defendant was represented by counsel, he 
entered his plea of guilty under a iconenchensions 

That the indictment was insufficient or defective; 14/ 


That a confession admitted at the trial had been obtained as a 
result of an illegal detention; 15/ 


That there were errors in rulings on admissibility of evidence 
at the trial; 16/ 
That there were errors in the court's instructions to the sory! 


That the defendant was illegally arrested; 18/ 


That evidence introduced at the trial was obtained by an unlawful 


search and seizure in violation of the Fourth Areerdementet 


That the defendant was illegally entrapped into committing the 
_ 20/ 

offense; — 

That newly discovered evidence may establish the defendant's 


: 2 
innocence; 21/ 


11. Taylar v. United States (C.C. A. 8th) 229 F. (2d) 826. 


12. United States v. Gallagher (C.C. A. 3d) 183 F. (2d) 342. 
13. United States v. Sturm (C.C. A. 7th) 180 F.(2d) 413, cert.den. 339 
U.S. ‘ 
14. Hall v. United States, 98 US App. D.C. 341; Pulliam v. United 
States (C.C.A. 10th) 178 F.(2d) 777; Keto v. United States (C.C. A. 8th) 
189 F.(2d) 247; Kreuter v. United States (C.C. A. 10th) 201 F.(2d) 33. 
15. Smith v. United States, 88 U.S. App. D.C. 8, cert. den. 341 
U.S. 92%. 
16. Hurst v. United States (C.C. A. 10th) 177 F.(2d) 894; Davilman v. 
United States (C.C. A. 6th) 180 F.(2d) 284. 
17. Adams v. United States, 95 U.S. App. D.C. 354; Hastings v. United 
States (C.C. A. 9th) 184 F. (2d) 939. : 
ae United States v. Sturm (C.C. A. 7th) 180 F.(2d)413, cert. den. 339 
19. Kinney v. United States (C.C.A. 10th) 177 F.(2d)895; United States v. 
Sturm (C.C. A. 7th) 180 F.(2d) 413. 
20. Frazer v. United States (C.C. A. 9th) 233 F. (2d) 1. 
21. United States v. Swope (C.C. A. 5th) 219 F.(2d) 538. 
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That a motion for a judgment of acquittal was erroneously 
denied; 22/ ! 
That the prosecuting attorney used extreme and  ieieneie 
23 | 
language in his argument to the jury; — | 
That prejudicial publicity preceded or surrounded the trial; — 24/ 
That contrary to the defendant's instructions his counsel failed 


to appeal from the judgment of conviction; 20 


That the defendant was insane at the time the crime was comit- 
26/ | 

ted, — , 

Considering the motion in the instant case in the light of the fore- 


going principles, the conclusion inescapably follows that most of the 
contentions now belatedly advanced may not be raised by a motion under 
Section 2255 and, therefore, may not be entertained in this proceeding. 
Among them are allegations that the defendant was illegally arrested; 
that a search and seizure were illegally made in violation of the Fourth 
Amendment; that there were irregularities in the proceeding before the 
United States Commissioner following his arrest; and that he was men- 
tally incompetent at the hearing before the Commissioner. 

The defendant further claims on this motion that he did not receive 
effective assistance of counsel in the trial court. This assertion is 
insufficient. Such allegations are frequently improvidently made by 
disgruntled and disappointed defendants for whom counsel were unable 
to obtain the result for which their clients had forlornly hoped. It is a 
simple matter for a layman, especially one without education, to criti- 
cize the work of a professional man if the outcome of his services has 
not been as successful as the client had hoped. While the courts must 
22. United States v. Adams, 95 U.S. App. D.C. 354. 
ih Adams v. United States, 95 U.S. App. D.C. 354. 

. United States v. Rosenberg (C.C. A. 2d) 200 F.(2d) 666. 


my Dennis v. United States (C.C. A. 4th) 177 F.(2d) 195. 
26. Bishop v. United States, 96 U.S. App. D.C. 117; Hahn v. United 


‘States (C.C. A. 10th) 178 F.(2d) 11. 


. 
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unhesitatingly and unflinchingly exercise disciplinary action against 
unworthy members of the bar, the courts are equally bound to protect 
members of the bar appearing before them against unjust and un- 
warranted attacks. 

A mere assertion that the attorney did a poor job, or was guilty 
of an error of judgment, is insufficient.20/ Similarly dissatisfaction 
with results obtained by counsel, is not entitled to consideration. 28/ 
General allegations that the defendant was ineffectively represented by 
counsel are insufficient unless they are accompanied by a detailed 
statement of such a factual situation which, if established, would show 
that the representation of counsel was of such a kind as to reduce the 
trial to a farce or a sham and to shock the conscience of the eourt, 22 

38 An excellent discussion of this subject is found in the opinion of 
Arnold, J., in Diggs v. Welch, 80 U.S. App. D.C. 5. He emphatically 
points out that the court may not review the entire proceeding and con- 
sider all the alleged mistakes of counsel which the ingenuity of a con- 
vict could set down on paper during the enforced leisure of his confine- 
ment. He made the sage remark that, "The opportunity to try his 
former lawyer has its undoubted attraction to a disappointed prisoner" 
(p.8). He sums up his discussion as follows (p. 8): 

"Few trials are free from mistakes of counsel. How much these 

mistakes contribute to the result can never be measured. There 

are no tests by which it can be determined how many errors an 
attorney may make before his batting average becomes so low as 
to make his representation ineffective. The only practical stan- 
dard for habeas corpus is the presence or absence of judicial 
| character in the proceedings as a whole. | 
27. Williams v. United States (C. C. A. 9th) 236 F. (2d) 894,897. 
28. Kinney v. United States (C.C. A. 10th) 177 F. (2d) 895. 


29. United States v. Wight (C.C. A. 2d) 176 F.(2d) 376; Pelley v. United 
States (C.C. A. 7th) 214 F. (2d) 597. 





29 | 
"For these reasons we think absence of effective represen- 


tation by counsel must be strictly construed. It must mean re- 

presentation so lacking in competence that it becomes the duty of 

the court or the prosecution to observe it and to correct it. We 

do not believe that allegations even of serious mistakes on the 30/ 

part of an attorney are ground for habeas corpus Standing alone.” 

In United States v. Wight (C.C. A. 2d) 176 F. (2d) 376, 379, it was 
stated that, "unless the purported representation by counsel was Such as 
to make the trial a farce and a mockery of justice, mere allegations of 

39 incompetency or inefficiency of counsel will not ordinarily suffice 
as grounds for the issuance of a writ of habeas corpus or the granting of 
a petition pursuant to 28 U.S.C. 2255." : 

In many criminal cases defendants are represented by counsel 
assigned by the court. Members of the bar undertake such designations 
without compensation as a professional duty. They are in a position 
somewhat similar to that of a physician or surgeon who devotes a part 
of his time and gives his skill to charity patients in a free clinic. Ob- 
servation and experience shows, in this district at least, that lawyers 
so assigned devote as much zeal, industry and well directed efforts in 
behalf of their clients as attorneys who have been retained and are paid 
for their services. In fact, many impecunious defendants are better 
represented by counsel than one who hires his own lawyer. To permit 
unsupported statements of a layman, sometimes an ignorant layman, 
that his lawyer did not do a good job, to warrant a hearing to determine 
the efficiency of representation of counsel, would place every lawyer 
at the mercy of a disappointed client. Every defense counsel would run 
the risk of being put on trial at the behest of his client on a charge of 
30.__While Diggs v. Welch, discussed in the text, was decided on an 
application for a writ of habeas corpus, it is, nevertheless, authori- 
tative since as heretofore pointed out, a motion under 28 U.S.C. Sec. 
2255, is equivalent to an application for a writ of habeas corpus inso- 


far as concerns the scope of review, and does not enlarge the range of 
matters that may be considered. : 
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losing the case. His professional reputation and personal integrity 
would be at stake in every such case. Such a situation would be unfair 
and intolerable. It would be a travesty on justice. Moreover, it might 
lead to reluctance and even unwillingness on the part of lawyers to accept 
assignments to defend indigent defendants. 

| In the case at bar, the defendant seeks to sustain his contention 
that he was denied effective representation by counsel principally by the 

allegation that his counsel should not have allowed him to plead 

guilty, but should have insisted on a trial. He also asserts that counsel 
conferred with him only once. A single conference is, however, fre- 
quently enough. 31/ Lawyers, both those who are assigned by the court 
and those who have been retained frequently advise their clients to plead 
guilty, if upon a scrutiny of the case they reach the conclusion that 
there is no defense. They do so ‘in the hope of placing their clients ina 
better position to receive leniency, since the fact that the defendant 
pleads guilty is a consideration that the court frequently takes into 
account in the imposition of sentence. In this instance, there is no 
allegation that the defendant was innocent, or that he had any defense. 
It cannot be said that counsel's advice was unwise. A fortiori it cannot 
be successfully stated that the representation of counsel was so ineffec- 
tive as to become a mockery and a farce. 

In connection with this motion, the court ordered the court repor- 
ter to prepare, at the expense of the Government, a transcript of the 
proceedings that transpired before Honorable Bolitha J. Laws, the Chief 
Judge of this Court, when the defendant withdrew his pleas of not guilty 
and entered pleas of guilty. The proceeding took place in the Assign- 
ment branch on February 13, 1956, shortly before the case was reached 


31. In United States v. Wight (C.C. A. 2d) 176 F.(2d) 376, it was held 


that a statement that counsel conferred with his client for only fifteen 
minutes, did not indicate lack of effective representation of counsel. 
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for trial. The record indicates that the case was called because defense 
41 counsel indicated that there was a desire to dispose of the matter 
otherwise than by trial. The defendant was represented by counsel, who 
» i stated in open court that he had advised the defendant of his right to a 
. jury trial, but that the defendant desired to plead guilty to the three in- 
™ dictments. The Court indicated that it would accept the pleas. The 
Deputy Clerk thereupon formally made a separate inquiry in each of the 
three cases whether the defendant wished to withdraw his plea of not 
= guilty and enter a plea of guilty. The defendant responded, "Yes, sir.” 
in each instance. In each case, the Deputy Clerk also asked the defen- 
#3 dant, "Are you pleading guilty because you are guilty and for no other 
: reason?" On each occasion, the defendant responded, "Yes, sir." The 
Court then directed that the case be referred to the Probation Office for 
a presentence investigation. As a matter of routine, cases in which 
pleas of guilty are entered in the Assignment branch, are assigned for 
» sentence in rotation to various judges holding criminal court, a certain 
wT proportion being retained in the Assignment branch. | In this manner, 
this case came in due course for sentence before the writer of this 
opinion. The Court had before it at that time a complete presentence 
investigative report, prepared by the Probation Office. The defendant 
| and his counsel were present. Both were given an opportunity to make 
statements. An oral argument seeking mitigation of : punishment was 
made by counsel. Sentence was thereupon imposed. | 
o| For the reasons above indicated, the Court concludes that the 
- allegations of ineffective representation of counsel are not sufficiently 
ine 42 supported by facts to justify a hearing. It is obvious that the 
i defendant is making the present motion because he was disappointed at 
the sentence that was imposed, for he had evidently hoped to receive 
even a greater degree of leniency than was extended to him because of 
‘ his plea of guilty. : 
a4 The motion filed on May 1, 1957, under 28 U. S. C. Sec. 2255 to 
a vacate the sentences, is denied on the ground that the motion and the 


| 
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files and records of the case conclusively show that the defendant is 
entitled to no relief. 


/s/ Alexander Holtzoff 
United States District J udge. 


June 7, 1957. 


43 —«- [Filed June 29, 1957] 


AFFIDAVIT IN SUPPORT OF APPLICATION 

FOR LEAVE TO PROCEED ON APPEAL DEN. 

OF MOT. TO VAC. SEN. WITHOUT PREPAY- 
MENT OF COSTS 


I, Alphonzo Edwards, being first duly sworn according to law, 


depose and say that I am the petitioner in the above entitled cause, and 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, states as follows: 

1. ThatI am a citizen of the United States. 

2. That because of my poverty I am unable to pay costs of said 
action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said 
action. 

9. That the nature of my cause is briefly stated in the notice 
of appeal herein attached. 

: Respectfully submitted 

July 3, 1957 /s/ Alphonzo Edwards 


Leave to appeal in forma Petitioner 


pauperis is denied. The 
appeal is frivolous and I certify 
it is not taken in good faith. 

/s/ Alexander Holtzoff 


[SURAT] 
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[PROOF OF SERVICE] 


45 [Filed July 5, 1957] July 2, 1957 
Judge Holtzoff 
Motion filed in Proper Person 
Deft: Alphonzo Edwards 
Case #: 69-56, 70-56, 71-56 


Motion: Affidavit in support of application for leave to proceed 
on appeal, denial of motion to vacate sentence, in forma 
pauperis. 
Denied - Appeal is frivolous and not taken in good faith. 


/s/ Holtzoff 
Judge 


46 July 8, 1957 


Alphonzo Edwards 

Rox 25, 

Lorton, Va. | 

United States | 
| 

In Re: vs. No. 69-56 | 


70-56 | 
Alphonzo Edwards 71-56 : 


Sir: ! 

This is to advise you that your application for leave to proceed 
on appeal without prepayment of costs was denied by J udge Holtzoff - 
“appeal is frivolous and not taken in good faith." For that reason I 
am returning herewith your notice of appeal, designation of record, 


| 


and application to Court Reporter. 


HARRY M. HULL, Clerk 
By: | 


Deputy Clerk 


| 
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[Filed September 3, 1957] 
NOTICE OF APPEAL 
Name and address of appellant: Alphonzo Edwards, Box 25, 


Lorton, Virginia. 


Name and address of appellant's attorney: 

Offense: Robbery 

Concise statement of judgment or order, giving date, and any 
sentence: Denial of motion filed May 1, 1957, under 28 U.S.C. Sec. 
2255 to vacate the Sentence filed June 7, 1957. HOLTZOFF, J. 

Name of institution where now confined, if not on bail: 

Lorton Reformatory, Lorton, Va. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


September 3, 1957 Alphonzo Edwards 
Date Appellant 


Attorney for Appellant. 


[Filed August 30, 1957] [ Filed September 3, 1957] 


Before: Fahy, Washington and Bastian, 
Circuit Judges, in Chambers. 


ORDER 

Upon consideration of the petition for leave to prosecute an appeal 
in forma pauperis, of respondent's opposition and of petitioner's reply, 
it is 

ORDERED by the Court that the aforesaid petition be granted 
and that the petitioner be, and he is hereby, allowed to proceed on 
appeal without prepayment of costs from the order of the District Court 
entered herein June 7, 1957. 
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It is FURTHER ORDERED by the Court that Al Phillip Kane, 
Esquire, a member of the Bar of this Court be, and he is hereby, 
appointed to represent petitioner on his appeals. 


1 


It is FURTHER ORDERED by the Court that the record on appeal 
shall be prepared by the Clerk of the District Court as promptly as 
possible and shall be transmitted by him to this Court within forty days. 

It is FURTHER ORDERED by the Court that the joint appendix in 
the above case be prepared at the expense of the United States. 


Per Curiam. 
Dated: August 30, 1957 


*x* * * Ke K K * 


[Filed in Open Court January 23, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding aCriminal Term ~ 
Grand Jury Impanelled December 1, 1955, Sworn in on December 6, 1955 
The United States of America : Criminal No. 70-56 
Vv. Grand Jury No. Orig. 
Alphonzo Edwards : Robbery (22 D.C.C. 2901) 


The Grand Jury charges: 

On or about November 30, 1955, within the District of Columbia, 
Alphonzo Edwards, by force and violence and against resistance and 
by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and from the immediate actual possess- 
ion of Ralph G, Blaine property of G. M. Fulwider, Incorporated, a 
body corporate, consisting of $56.00 in money. i 


/s/ Leo A. Rover 
Attorney of the United States in 
A TRUE BILL: | and for the District of Columbia 


/s/ 


Foreman. 
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50 [Filed February 13, 1956] Criminal No. 70-56 
Charge: Robbery 
WITHDRAWAL OF PLEA 

On this 13th day of February, 1956, the defendant Alphonzo 
Edwards, appearing in proper person and by his attorney J. T. Riley, 
Esquire, in open Court withdraws his plea of not guilty to the indict- 
ment heretofore entered and pleads guilty. 

The case is referred to the Probation Officer of the Court and 


the defendant is remanded to the District of Columbia Jail. 
By direction of 


Bolitha J. Laws: 


Presiding Judge 
Criminal Court #Assign. 

Present: HARRY M. HULL, Clerk 

United States Attorney By /s/ John R. Hess 

By Joseph Lowther Deputy Clerk 

Assistant United States Attorney 
R. Thiel 
Official Reporter 
51. —=« [Filed March 23, 1956] Criminal No. 70-56 


JUDGMENT AND COMMITMENT 

On this 16th day of March, 1956 came the attorney for the govern- 
ment and the defendant in person and by counsel, Jeremiah T. Riley, 
Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of Robbery as charged and the court having 
asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) years to Ten (10) years, said 
sentence to take effect at the expiration of the sentence imposed in 
Criminal No. 69-56. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge. 


June 10, 1957 


Alphonzo Edwards, 
Box 25, 
Lorton, Virginia 


United States ! 
In Re: vs. Criminal Nos. 69, 70, 71-56 
Alphonzo Edwards | 
Sir: ! 
Enclosed herewith copy of the Opinion of the Court denying 
your motion under sec. 2255 T. 28, U.S. Code. | 
HARRY M. HULL, Clerk 


By | 
Deputy Clerk 


53 [Filed September 3, 1957] Criminal No. 70-56 
NOTICE OF APPEAL : 
Name and address of appellant: Alphonzo Edwards, Box 25, 


| 


Lorton, Virginia. | 
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Name and address of appellant's attorney 

Offense: Robbery 

Concise statement of judgment or order, giving date, and any 
sentence: Denial of Motion filed May 1, 1957, under 28 U.S.C. Sec. 
2255 to vacate the Sentence, filed June 7, 1957. HOLTZOFF, J. 

Name of institution where now confined, if not on bail: 

Lorton Reformatory, Lorton, Va. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


September 3, 1957 Alphonzo Edwards 
Date Appellant 


Attorney for Appellant 


[Filed in Open Court January 23, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled December 1, 1955, Sworn in on December 6, 1955 
The United States of America : Criminal No. 71-56 

Vv. ! : Grand Jury No. Orig. 
Alphonzo Edwards : Robbery (22 D.C.C. 2901) 

The Grand Jury charges: 

On or about November 24, 1955, within the District of Columbia, 
Alphonzo Edwards, by force and violence and against resistance and by 


sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of 
George A. Sprosser property of Calvin H. Campbell consisting of 
$296.00 in money. 


/s/ Leo A. Rover 
Attorney of the United States in and 
A TRUE BILL: for the District of Columbia 


/s/ 
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[Filed February 13, 1956] 
WITHDRAWAL OF PLEA | 
On this 13th day of February, 1956, the defendant Alphonzo 
Edwards, appearing in proper person and by his attorney J. T. Riley, 
Esquire, in open court withdraws his plea of not guilty to theindict- 
ment heretofore entered and pleads guilty. : 
The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District of Columbia Jail. 
By direction of | 


Bolitha J. Laws 
Presiding Judge 
Criminal Court|/#Assign. 


Present: HARRY M. HULL, Clerk 


United States At torney By /s/ John R. Hess 
Deputy Clerk 


By Joseph Lowther 
Assistant United States Attorney 


R. Thiel 
Official Reporter 


[Filed March 23, 1956] 

JUDGMENT AND COMMITMENT 2 

On this 16th day of March, 1956 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Jeremiah T. 
Riley, Esq. ! 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of Robbery as charged and the court having 
asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, ! 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) years to Ten (10) years, said 
sentence to take effect at the expiration of the sentence imposed in 
Criminal No. 70-56. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge. 


27 June 10, 1957 


Alphonzo Edwards, 
Box 25, 
Lorton, Virginia 


United States 
In Re: vs Criminal Nos. 69, 70, 71-56 
Alphonzo Edwards 
Sir: 
Enclosed herewith copy of the Opinion of the Court denying your 
motion under sec. 2255 T. 28, U.S. Code. 
| HARRY M. HULL, Clerk 
By 
Deputy Clerk 


CJR/mrh 
Enc. 





58 | [Filed September 3, 1957] 
NOTICE OF APPEAL 
Name and address of appellant: Alphonzo Edwards, Box 25, 
Lorton, Virginia. 
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Name and address of appellant's attorney: : 

Offense: Robbery : 

Concise statement of judgment or order, giving aie and any 
sentence: Denial of Motion filed May 1, 1957, under 28 U.S.C. Sec. 
2255 to vacate the Sentence, file June 7, 1957. HOLTZOFF, J. 

Name of institution where now confined, if not on bail: 

Lorton Reformatory, Lorton, Va. | 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


September 3, 1957 Alphonzo on © 
Date ppellant 


Attorney for Appellant 


| 
Ot 


i 
! 
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Nos. 14,172, 14,175, 14,176 


QUESTIONS PRESENTED 


Where the facts disclose that appellant, with court ap- 
pointed counsel present, indicated to the District Court prior 
to trial that he wished to withdraw his plea of not guilty to 
three indictments charging him with three separate robberies 
and enter a plea of guilty thereto; that appellant did so plead, 
thereby preventing the Government from introducing evi- 
dence of the crimes; that appellant was advised of his rights 
to trial by jury by his counsel; that appellant admitted that 
he was pleading guilty because he was guilty and for no other 
reason; that he was aware of the nature of the charges pend- 
ing against him; that he was not coerced by judge or prose- 
cutor; that he received a much more lenient sentence than 
he might have received had he proceeded to trial and been 
found guilty; that at the time of sentence counsel made a plea 
for clemency while at the same time appellant was granted 
his right to allocution; that no claim is or was made that he 
was incompetent at the time he pled guilty or at the time of 
sentence, in the opinion of the appellee, the following ques- 
tions are presented: 

1. Did the trial court err in refusing to grant a hearing 
as to alleged ineffectiveness of counsel based upon the allega- 
tion that counsel failed to make a pretrial motion to suppress 
evidence secured as a result of an alleged illegal search and 
seizure? 

2. Did the trial court err in refusing to grant a hearing as 
to allegations regarding the preliminary proceedings before 
the United States Commmissioner where appellant waived 
the hearing and where no facts were submitted regarding 
appellant’s competency at that time? 

3. May evidentiary matters relating to an alleged illegal 
search and seizure and alleged inculpatory statements made 
before arraignment be raised on a motion to vacate pur- 
suant to 28. U.S.C. § 2255? 


449079—57—_1 (x) 








I. The motion to vacate sentence was properly denied_ 
A. The legality of a search and seizure may not be raised 
1 aa iad Dp 


® Gc aed Mae ds cc 
ing by police officers cannot be raised under a 
motion to vacate pursuant to Section 2255 

C. The proceedings before the United States Commis- 
sioner were proper. In any event they are not sub- 
ject to review where a proper indictment was re- 
turned by the Grand Jury and sppellant’s rights 
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Gnited States Court of Anyeals 


rOR THE DISTEICT OF COLUMBIA CIRCUIT 


Nos. 14172, 14175, 14176 


ALPHONzO EDWARDS, APPELLANT 
Unrrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT ERE FOR 
THE DISTRICT OF COLUMBIA 


- BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


After being arraigned before the United States Commis- | 
sioner and after being advised of his rights, appellant waived © 
@ preliminary hearing and was held for the Grand Jury — 
(J. A. 2). 7 

On January 23, 1956, there were filed in the District Court — 
three separate indictments (Crim. Nos. 69-56, 70-56, 71-56) | 
charging appellant and a codefendant with three separate | 
tobberies in violation of 22 D. C. C. $2901 (J. A. 4, 35, 38). 
On January 24, 1956, J. T. Riley, Esquire, was appointed by | 
the District Court to appear and defend in all three cases on — 
behalf of appellant (J. A.5). Appellant entered pleas of not | 
guilty. Thereafter, and on or about February 13, 1956, ap- | 
pellant in the presence of his attorney and in open court, with- | 
drew his pleas of not guilty and pled guilty to each indictment | 
(J. A. 6, 36, 39). On March 16 and March 23, 1956, appel- — 


1 Appellant was arrested on December 16, 1955, and arraigned on the | 
same day (J. A. 2). 


(2) 
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iant was sentenced to a term of imprisonment for a period of 
three years to ten years in Crim. No. 69-56; three years to 
ten years in Crim. No. 70-56, and three to ten years in Crim. 
No. 71-56, said terms to run consecutively (J. A. 6, 36, 39). 
On May 1, 1957, appellant filed a motion to vacate sentence 
pursuant to 28 U.S. C. § 2255-(J. A: 7-18). On June 7, 1957, 
the District Court denied the motion (J. A. 19-32), ma 
lengthy opinion arriving at the conclusion that the motion 
and the files and records of the case show conclusively that 
the defendant was entitled to no relief (J. A. 32). Leave to 
proceed on appeal in forma pauperis was denied by the Dis- 
trict Court on July 3, 1957 (J. A. 32), upon the ground that 
the appeal was frivolous and not taken in good faith (J. A. 
33}. Appellant was notified of such action by the Clerk of 
the District Court on July 8, 1957 (J. A. 33). Appellant 
thereupon appealed to this Court which granted leave to pro- 
ceed upon appeal in forma pauperis and appointed counsel 
(J. A. 34, 35). 
STATUTES INVOLVED 


_ Title 28 U.S. C. § 2255 provides, in pertinent part: 

Federal custody ; remedies on motion attacking sentence —A 
prisoner in custody under sentence of a court established by 
Act of Congress claiming the right to be released upon the 
ground that the sentence was imposed in violation of the Con- 
stitution or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or correct the 
sentence. 

_ A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case con- 
clusively show that the prisoner is entitled to no relief, the 
court shall cause notice thereof to be served upon the United 
States attorney, grant a prompt hearing thereon, determine the 
issues and make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment was ren- 
dered without jurisdiction, or that the sentence imposed was 
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not authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of the con- 
stitutional rights of the prisoner as to render the judgment 
vulernable to collateral attack, the court shall vacate tand set 
the judgment aside and shall discharge the prisoner or resen- 
tence him or grant a new trial or correct the sentence as may 
appear appropriate. , 

A court may entertain and determine such motion without 
requiring the production of the prisoner at the hearing. 

The sentencing court shall not be required to entertain a 
second or successive motion for similar relief on behalf of the 
same prisoner. 

- An appeal may be taken to the court of appeals from the 
order entered on the motion as from a final judgment on appli- 
cation for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf of a 
prisoner who is authorized to apply for relief by motion pur- 
suant to this section, shall not be entertained if it appears that 
the applicant has failed to apply for relief, by motion, to the 
court which sentenced him, or that such court has denied him 
relief, unless it also appears that the remedy by motion is in- 
adequate or ineffective to test.the legality of his detention. 

District of Columbia Code, Title 22, § 2901 provides: 

Robbery.—Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate actual 
possession of another anything of value, is guilty of robbery, 
and any person convicted thereof shall suffer imprisonment for 
not less than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


The legality of search and seizure and inculpatory state- 
ments may not be raised on a motion to vacate pursuant to 
28 U. S. C. §2255. Appellant pled guilty to a series of 
indictments charging him with three distinct robberies. He 
pled guilty knowing the nature of the charges and his plea. 
He was not coerced by judge or prosecutor. His plea con- 
stituted a confession of guilt. This is reinforced by the fact 
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that when he pled guilty he was asked whether he was guilty 
and whether he was pleading guilty for that reason and no 
other. On three separate occasions his replies were in the 
affirmative. At sentence, his counsel made a strong plea for 
leniency while he was permitted his right of allocution. He 
profited by his plea for he received a lesser prison term than 
he might have received had he been convicted after trial. 

The allegation that his counsel was ineffective has no merit. 
The record discloses that his attorney had advised him of his 
rights. He knew the nature of the charge. His attorney may 
have had sound reasons for not filing a motion to suppress. 
This court should not seek to discover those reasons where the 
failure to make such a motion would not have altered the 
end result. It is apparent that appellant seeks to accomplish 
collaterally what he cannot do directly, i. e., retry the evi- 
dentiary matter. No claim is now made or was made that 
appellant was ill at the time of change of plea or sentence. 

Appellant has no constitutional right to a preliminary hear- 
ing. He has no constitutional right to counsel at such a hear- 
ing. The record fails to disclose that appellant was ill, men- 
tally or physically at the preliminary hearing. Appellant, 
having waived such hearing, was not prejudiced by his failure 
to have an attorney. The Washington Asylum and Jail, which 
is the correct title for the District of Columbia Jail, is not a 
hospital. Appellant’s commitment therein for failure to 
furnish bond in an amount legally set by the United States 
Commissioner was proper. 

All the facts upon which appellant now predicates his claim 
for relief were in his possession at the time of plea, sentence 
and commitment. His failure to complain directly to the 
trial judge until well over a year, indicates that these conten- 
tions are the afterthoughts of a disappointed prisoner. This 
is especially true when the Government was prevented from 
offering evidence because of the guilty plea. The lapse of time 
may well prevent prosecution, if appellant is subsequently 
granted a new trial, because of the unavailability of evidence 
and witnesses who could clearly establish guilt. 





3 
ARGUMENT 
I. The motion to vacate sentence was properly denied 


Appellant was charged in three separate indictments with | 
three separate robberies. Prior to the trial date appellant, 
with court appointed counsel, appeared in court and advised 
it that appellant desired to withdraw his plea of not guilty » 
and plead guilty to each offense (R. 65). At that time, appel- | 
lant was asked whether he was pleading guilty because he . 
was guilty and for no other reason. His reply in each case 
was in the affirmative (R. 65, 66). His counsel had previously — 
stated to the court in appellant’s presence that he had advised | 
appellant of his rights to trial by jury (R. 65). This was not | 
refuted by appellant nor did he complain of lack of assistance | 
of counsel nor of any incompetency to understand the charges 
or the nature of the proceedings (J. A. 30). A transcript of | 
this proceeding was before the judge at the time the instant | 
motion was considered. Thereafter, at the time of sentencing, | 
appellant’s rights of allocution were protected both by coun- | 
sel’s making a strong plea for leniency (R. 69), and appellant’s | 
refusal to speak in his own behalf (R. 70). Noclaim was made | 
at that time that appellant was not aware of the proceedings © 
or that he did not understand the charges against him or that _ 
counsel was ineffective or that he had a defense which his attor- | 
ney failed or refused to use. : 

It is well settled that a plea of guilty is a confession of guilt. | 
In Donnelly v. United States, 185 F. 2d 559, 560 (10th Cir. | 
1950), in affirming a denial of a motion to vacate made pur- | 
suant to Section 2255, the court stated: : 

Appellant’s voluntary and deliberate plea of guilty to | 
the charge was 2 confession of guilt, and constituted a | 
waiver of his might to a jury trial and consent to the | 
imposition of any sentence authorized by law. ! 

Appellant’s plea of guilty, voluntarily and competently made © 
precludes review of defenses on the merits. Thomson v. Huff, 
80 U. S. App. D. C. 165, 149 F. 2d 842 (1945); Newman v. 
United States, 87 U. S. App. D. C. 419, 184 F. 2d 275 (1950), 
cert. denied, 340 U. S. 921; Lipscomb v. United States, 26 F. — 

449079572 3 
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2d 812 (8th Cir. 1955); Hornbrook v. United States, 216 F. 2d 
112 (Sth Cir. 1954). 


a. The legality of a search and seizure may not be raised under a motion 
to vacate pursuant to 28 U. S. C. § 2255 


It has become well settled law that a contention of an alleged 
illegal search and seizure may not be raised under a motion to 
vacate sentence pursuant to Section 2255. Martin v. United 
States, —— U.S. App. D. C. —— (#13686, decided October 3, 
1957); Adams v. United States, 95 U.S. App. D. C. 354, 222 
F. 2d 45 (1955); White v. United States, 98 U. S. App. D. C. 
275, 235 F. 2d 221 (1956). In the instant case no preliminary 
motion was made to suppress. If one had been made and been 
denied by the District Court, the propriety of the denial could 
not now be examined in a proceeding under Section 2255. 
Martin v. United States, supra. Assuming, arguendo, that a 
motion had been made and granted, it is not inconceivable that 
in this case appellant would have been convicted where posi- 
tive identification might have been made since appellant’s 
sole concern appears to be the fact that a raincoat and glasses 
(with no description) were allegedly taken from him illegally. 
Many people own raincoats and eyeglasses. It is not alleged 
nor proved that there was taken from him any fruits or im- 
plements of the crimes which if offered in evidence would 
clearly prove him guilty. For nowhere does he claim innocence. 
Then again, as was stated in Martin v. United States, supra, 
if the raincoat or glasses had peculiar markings, there may 
have been several valid reasons why the motion ought not to 
have been made as a matter of strategy. 


b. Questions as to alleged illegal detention and questioning by police officers 
cannot be raised under a motion to vacate pursuant to Section 2255 


The record fails to reflect that any confessions or admissions 
as to culpability in the crimes were obtained from appellant 
when questioned by the police. In fact, according to appellant 
the only statement he made was that he wore glasses all the 
time. We see no prejudice in this statement. In any event, 
if the introduction of this evidence, if there had been'a formal 
trial, were error it could not be raised on a motion to vacate 
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pursuant to Section 2255 because it is evidentiary and is not 
such a matter as to render the final judgment of conviction 
subject to collateral attack. Smith v. United States, 88 U.S. 
App. D. C. 80, cert. denied, 341 U.S.927 Assuming, arguendo, 
that the District Court would have suppressed the statement 
regarding the wearing of glasses all the time, if appellant’s 
statement be true, he would have appeared in court with 
glases so that if part of his identification consisted of eyeglass 
item he would have been in full view of the jury wearing 
glasses. 


c. The proceedings before the United States Commissioner were proper. In 
any event they are not subject to review where a proper indictment was 
returned by the Grand Jury and appellant’s rights were observed on the 
trial 

Appellant in his petition raises the following contentions 

(J. A. 14): 

1. That without the assistance of counsel and not 
being informed of his rights to such assistance, he in- 
competently and unintelligently waived his hearing. 


The record of proceedings before the Commissioner clearly 
demonstrates that appellant is in error. This record (J. A. 2) 
states in part that “Defendant was informed of the complaint 
and of his right to have a preliminary hearing and to retain 
counsel. Defendant was not required to make a statement 
and was advised that any statement made by him may be 
used against him. Defendant was advised of his right to 
cross-examine witnesses against him and to introduce evidence 
in his own behalf.” It then becomes apparent that it was not 
because of lack of knowledge that appellant waived a pre- 
liminary hearing. 

2. That he was mentally incompetent at his hearing — 
before the United States Commissioner; that the Com- 
missioner knew of this and as proof thereof the Com- 
missioner sent him to the Washington Asylum. 


Appellant submits no proof nor does he allege any facts to 
substantiate his claim that he was incompetent at the time 
of his preliminary hearing. His bare allegation of mental 
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incompetency at the time of the preliminary hearing is in- 
sufficient to warrant a hearing. His statement regarding the 
commitment to the “Washington Asylum” as proof of the 
Commissioner's knowledge of his ineompetency is patently 
without merit. The record of procedings before the Com- 
missioner discloses (1) that bail was set and (2) that ap- 
pellant was committed to the Washington Asylum and Jail 
pending appellant’s ability to furnish bond (J. A. 2). This 
Court will take judicial notice of the fact that the Washington 
Asylum and Jail is the official name for the District of Colum- 
bia Jail and is under the supervision of the District of 
Columbia Department of Correction. 24 D. C. C. $441 et 
seq.; 23 D. C. C. $411. Cf. Benton v. Reid, 98 U.S. App. 
D. C. 27, 29 footnote 2, 231 F. 2d 780 (1956). 

The law is well settled that there is no constitutional night 
‘to a preliminary hearing prior to indictment or prior to trial. 
Clarke v. Huff, 73 App. D. C. 351, 119 F. 2d 204, 472 (1941). 
The constitutional rights of an accused are satisfied after 
indictment by procedures commencing with arraignment. 
United States ex rel. Hughes v. Gault, 271 U. S. 152, 149 
(1926). These latter procedures were fully complied with. 
The United States Commissioner is not authorized to appoint 
counsel and there is nothing in the record which would cause 
the Commissionser to do so even if he had had the authority. 
It is difficult to believe that bond would have been set by the 
Commissioner for a prisoner who was allegedly being com- 
mitied to an insane asylum. This Court will also take judi- 
cial notice that D. C. General Hospital, formerly Gallinger, 
receives temporary mental patients who are subsequently 
transferred to St. Elizabeths Hospital. There is no hospital 
existent in the District of Columbia by the name of Wash- 
ington Asylum. 


da. Appeliant was effectively represented 


Appellant contends (1) that because his attorney failed 
to file a motion to suppress evidence allegedly illegally seized 
and (2) that his attorney only visited him once and told him 
that there was nothing that could be done for him and there- 
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upon “coerced” him into pleading guilty upon the represen- 
tation that the police would place additional charges of rob- 
bery against him, his right to effective assistance of counsel 
was violated. Well over a year since he pled guilty, he now 
claims that his court appointed lawyer was ineffective. 

We submit that attempts to “come im the back door’ mm 
order to retry evidentiary matter by alleging ineffectiveness of 
counsel should be discouraged. As this Court stated in Diggs 
v. Welch, 80 U.S. App. D. C. 5, 8, 148 F. 2d 667 (1945), cert. 
denied, 325 U.S. 889: 


The opportunity to try his former lawyer has the un- 
doubted attraction to a disappointed prisoner. 


Here there is no evidence to support appellant’s contention 
that he was either mentally or physically ill at the prelimi- 
nary hearing. There is no claim that appellant was either 
mentally or physically ill at the time of arraignment or with- 
drawal of plea. The transcript of the testimony at the time of 
the withdrawal of plea which was before the District Court 
when the instant motion was being considered clearly discloses 
that (1) appellant was present, (2) that his attorney was pres- 
ent, (3) that the latter had advised the court in appellant’s 
presence that he had advised appellant of his rights (R. 65), 
(4) that in three specific instances appellant personally advised 
the court that he wished to withdraw his pleas of not guilty 
and enter a plea of guilty (R. 65, 66), and (5) that on three 
specific instances appellant personally advised the court that 
he was pleading guilty because he was guilty and for no 
other reason (R. 65, 66). When arraigned before the District 
Court appellant pleaded not guilty-to the charges. Although 
the record reflects that he had not counsel at the time 
was not prejudiced by the proceedings. 

Appellant admits that his attorney conferred with him. The 
length of time for such conference has been held not to be a 
material fact in determining effectiveness of counsel. In 
United States v. Wight, 176 F. 2d 376 (2nd Cir. 1949), the 
eourt held that a statement that counsel conferred with his 
client for only fifteen minutes did not indicate lack of effective 
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assistance of counsel. Appellant complains that his lawyer 
advised him to plead because the police would charge him with 
other robberies. The Government submits that this is an indi- 
cation that counsel had made an investigation of the matter 
by conferring with the witnesses, prosecution and the client 
before he advised him to plead guilty. For if the police had 
many other charges against him, it was to his advantage to 
plead guilty to these three and receive a lesser punishment 
than he would have received had he been charged with many 
other offenses. As the District Court stated in its opinion on 
this motion: 
Lawyers, both those who are assigned by the court and 
those who have been retained, frequently advise their 
chents to plead guilty, if upon a scrutiny of the case 
they reached the conclusion that there is no defense. 
They do so in the hope of placing their clients in a better 
position to receive leniency, since the fact that the de- 
fendant pleads guilty is a consideration that the court 
frequently takes into account in the imposition of sen- 
tence. In this instance, there is no allegation that the 
defendant was innocent, or that he had any defense. It 
cannot be said that counsel’s advice was unwise. A 
fortior: it cannot be successfully stated that the repre- 
sentation of counsel was so ineffective as to become @ 
mockery and a farce. 
In the case at bar, appellant, if found guilty after a jury trial, 
could have been sentenced to a term of imprisonment for 45 
years. By pleading guilty, he received a much more lenient 
sentence considering the fact that in two offenses the use of a 
gun was involved (R. 70). 
' Beeause of the guilty plea, the Government was prevented 
from introducing what it considered a strong case on the merits 
against appellant for armed robbery. Much time has elapsed 
since the plea was entered. Under these circumstances it is 
distinctly advantageous for appellant to seek a new trial in the 
hope that if successful in his efforts witnesses or other evidence 
necessary for the prosecution will be unavailable. This should 
be discouraged by putting a very strong burden upon appellant 
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to prove that his rights were violated. It is simple to allege 
facts dehors the record which if a formal trial had taken place 
could easily be proved to be false. 

The rationale of cases such as these was set forth by this 
Court in Monroe v. Huff, 79 U.S. App. D. C. 246, 145 F. 2d 
249 (1944), and Thomson v. Huff, 80 U.S. App. D. C. 165, 149 
F. ee ai In the latter case, the Court stated: 


The petition is clearly without merit and the trial 
court’s action in refusing to issue a writ must be af- 
firmed. There is no allegation that appellant mis- 
understood the nature of the charges, did not. know- 
ingly plead guilty, or was coerced by judge or prose- 
cutor to enter the plea. “A mere disappointed expecta- 
tion of great leniency does not vitiate a plea.”? 


* Diggs v. Welch, 1945, 80 U. S. App. D. C. 5, 148 F. 2d 667; Dorsey v. Gill, 
1945, 80 U.S. App. D. C. 9, 148 F. 2d 857. 

® Monroe v. Huff, 79 U. S. App. D. C. 246, 145 F. 2d 249; Dorsey v. Gill, 
supra. 


Here no claim has been made that appellant, at the time he 
entered his plea of guilty, was either mentally ill or so physi- 
cally ill as not to understand what he was doing or the nature 
of the charges nor is there any allegation that he was coerced 
by judge or prosecutor. In fact because no evidence was pre- 
sented or could have been presented by the prosecutor, appel- 
Iant was asked whether he was “pleading guilty because he 
was guilty and for no other reason.” These pleas of guilty 
were entered by appellant with a complete knowledge and 
awareness of his plight after counsel had advised him of his 
nights to trial by jury (R. 65, 66). 

Actually, appellant’s sentence and present confinement 
resulted not from the alleged illegal search and seizure, the 
alleged illegality of the preliminary proceedings, his alleged 
incompetency at such proceedings or the alleged ineffective- 
ness of counsel but rather from the judgment of conviction 
on his plea of guilty. Cf. Newman v. United States, supra, 
and Morris v. United States, —— U.S. App. D. C. —— (No. 
13800, decided July 8, 1957). An analysis of the record on 
file in the District Court shows conclusively that appellant 
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was entitled to no relief. He has not shown that the proceed- 
ings were a farce, mockery or fraud upon the Court. Cf. 
Diggs v. Welch, supra, Adams v. United States, supra; Dor- 
sey v. Gil, 80 U.S. App. D. C. 9, 148 F. 2d 857 (1945), cert. de- 
nied, 65 S. Ct. 1580. Nor has he shown that the motion could 
have had any significant effect upon a trial. As was stated 
by this Court in Martin v. United States, supra: 


His first claim of error here as presented by his coun- 
sel, is that he was denied a hearing on his allegation— 
contained in his petition under Section 2255—that 
he did not receive the effective assistance of counsel 
at his trial, in that he asked his attorney to make a 
motion to suppress certain evidence (narcotics) seized 
in his house, and the attorney refused. We think this 
allegation insufficient to require a hearing. 


2 + 5 *@ @ 


Where it does not appear that the motion could have 
had a significant effect upon the outcome of the trial, 
it seems fruitless to conduct an investigation of what 


counsel did or did not have in mind when he declined 
to make the motion. If such motion had been made 
and denied by the District Court the propriety of the 
denial could not now be examined in a proceeding un- 
der Section 2255. See White v. United States, 98 U.S. 
App. D. C. 274, 235 F. 2d 221 (1956), and cases cited. 


See also Moore v. United States, ——U.S. App. D. C_——(No. 
13739 and No. 13740, decided October 24, 1957). Here appel- 
lant did not even aver that he asked counsel to make a motion 
to suppress nor has appellant shown that suppression of the 
raincoat and eyeglasses would have defeated the prosecution. 
These latter, in contradistinction to the facts in Martin, were 
not the fruits of the crime. 

All of the facts, appellant now alleges as constituting illegal- 
ity were in his possession at the time he pleaded guilty and at 
the time he was sentenced one month later. They have been 
in his possession now for well over a year. He had the oppor- 
tunity to so inform the District Court when he entered his 
plea (R. 65, 66), and particularly at the time of sentence when 
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he had his opportunity of allocution (R. 69, 70). He submits 
no reasons why he failed to act then nor does he give any rea- 
sons why he has waited so long to make them now. It is appar- 
ent to the Government that these allegations are the after 
thoughts of a disappointed prisoner. 

Counsel is presumed to have acted competently. In Brink v. 
United States, 202 F. 2d 4 (10th Cir. 1953), cert. denied, 345 
U. S. 1001, 73 S. Ct. 1147 (1953), reh. denied, 346 U.S. 918, 
74 S. Ct. 276, 98 L. Ed. 413, leave to file petitions for writ of 
certiorari denied, 348 U.S. 806 (1954), the Court stated: 


But our solicitude for adherence to the effective as- 
sistance of counsel does not require us to suspect every 
gratuitous representation, or to assume that the trial 
court neglected its high duty to vouchsafe the guaran- 
teed right. On the contrary, we freely indulge in the 
presumption that every court appointed counsel has 
discharged his professional duty with honor and credit 
to the cause of justice. 


See Diggs v. Welch, supra. Appellant not having set forth 


sufficient ground to prove otherwise, it not entitled to relief. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Oxrver GascH, 
United States Attorney. 
Lewis CarRoLu, 
JOSEPH LOWTHER, 
NatHan J. PavLson, 
Assistant United States Attorneys. 
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